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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K. R. Deka, A.J.S.  

Ref: G. R. Case No.1345/14 

                   State                      

                    -vs- 

               Sahidul Islam ..…….. Accused person.  

u/s-379 IPC 

EVIDENCE RECORDED ON  : 24.03.17, 08.08.17 & 18.06.18. 

ARGUMENTS HEARD ON   : 14.09.18. 

JUDGMENT DELIVERED ON  : 14.09.18. 

ADVOCATES APPEARED : 

For the State    : Mr.  D. Talukdar, A.P.P. 

For the Accused    : Smti. N. Patowary, Advocate. 

 

J U D G M E N T 

1.     The case of the prosecution, in brief, is that an FIR was filed on 

07.09.14 in the Nalbari PS by the informant Anil Boro against the accused Sahidul 

Islam alleging inter alia that on 06.09.14, the informant had parked his recovery 

van bearing registration No.AS 01 DD 7401 before the office of the Circle Officer, 

Nalbari. That, on the night of 06.09.14, at about 1 am, the aforesaid named 

accused person tried to steal the battery of the aforesaid vehicle and was caught 

red handed by the patrolling party of Nalbari PS. Hence, the case. 

2.   On receiving the case, the Nalbari P.S. registered Nalbari P.S. Case 

No.591/14 u/s-379 IPC and started investigation. On completion of investigation 

the I.O laid charge-sheet against the accused person namely Sahidul Islam u/s-

379 IPC. 
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3.   In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-379 IPC and the 

charges of the offences u/s-379 IPC  were framed, read over and explained to 

the accused and he was asked whether he will plead guilty of the offences 

charged or claimed to be tried. He had pleaded not guilty and claimed to be 

tried. 

4.  During the trial, the prosecution side examined four witnesses 

including the I.O. 313 Cr.P.C. statement of accused person was of complete 

denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.  

  

                            POINTS FOR DETERMINATION  

  •  Whether the accused Sahidul Islam on 06.09.14 at about 1 am, at 

midnight, from a place in front of the office of Circle Officer, Nalbari under 

Nalbari PS committed theft of the battery of the recovery van of the informant 

Anil Boro bearing Regd. No.AS 01 DD 7401 by taking it out of the possession of 

the informant Anil Boro and thereby committed an offence punishable u/s 379 

I.P.C.? 

   

                        DISCUSSION, DECISION AND REASONS 

6.    PW.1 is Anil Boro, informant. He deposed that he knew the 

accused Sahidul Islam. About 1½ years ago, he was informed by the patrolling 

party of the police station that they had caught one boy who had stolen the 

battery of his vehicle. Upon receiving the information, he went to the police 

station. Police had seized the battery. He was given the jimma of the battery as 

per court direction. In the police lock up, he saw accused Sahidul Islam. 

Thereafter he filed this case. Ext.1 is the FIR and Ext.1(1) is his signature. 

7.    In his cross-examination, he deposed that he did not see the 



G.R. Case No.1345/14 

 

Page No.3 

battery being stolen from his vehicle. He does not know from whom the battery 

has been recovered because he was not present during the occurrence. 

8.    PW.2 is Bilash Boro. He deposed that he knew the informant and 

accused Sahidul Islam. About 2½ years ago, he was serving as Home-guard and 

was deployed on patrolling duty. He saw accused Sahidul Islam proceeding with a 

battery on his shoulder. They apprehended the accused near Gopal Bazar mandir. 

Thereafter, they brought the accused and the battery to the police station. The 

battery was seized from the possession of the accused person. Ext.2 is the 

seizure list and Ext.2(1) is his signature. 

9.    In his cross-examination, he deposed that he knew the accused 

from the day of the occurrence. He was on patrolling duty along with Taijuddin 

Ahmed. Taijuddin Ahmed has presently expired. Today, he has not seen the 

battery in the court. He came to know that the battery has been handed over to 

the owner. He has put his signature in Ext.2 in the police station. His signature 

was obtained by ASI P. Barman. It is not a fact that the battery which was 

recovered from the accused person was not a stolen battery. 

10.    PW.3 is Suren Deka. He deposed that he knew the informant, 

but he does not know the accused. In the year 2014, he had come to open his 

shop which was in the Thana chowk. There, he came to hear that one battery 

which was belonging to the informant's recovery van has been missing. Later, he 

heard that the battery has been recovered. 

11.    In his cross-examination, he deposed that he does not know 

who had carried out the theft. 

12.    PW.4 is Paresh Barman, I.O. He deposed that on 07.09.14, he 

was working as ASI in the Nalbari PS. On that day, informant Anil Boro filed a 

written FIR in the Nalbari PS. On receipt of the FIR, the O.C registered Nalbari PS 

Case No.591/14 u/s-379 IPC and he was given the task of investigation. He 

recorded the statement of the informant Anil Boro in the police station. He seized 

one Exide battery from the possession of Sahidul Islam i.e. accused person in 

presence of witnesses. Ext.2 is the seizure list and Ext.2(2) is his signature. On 

the same day, he visited the place of occurrence, he drew the sketch map, he 

recorded the statements of the witnesses. The accused was arrested and 
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forwarded to judicial custody. On completion of investigation, he filed charge-

sheet against accused Sahidul Islam u/s-379 IPC. Ext.3 is the charge-sheet and 

Ext.3(1) is his signature.   

13.    In his cross-examination, he deposed that he received the FIR 

on 07.09.14. The informant Anil Boro used to drive police vehicle. As per FIR, the 

battery belonged to the recovery van. He did not seize the recovery van. Bilash 

and Taijuddin were the seizure witnesses. They were home-guard engaged in 

patrolling duty. In the FIR, Ext.1, there is no description about the stolen battery. 

The FIR was registered on 07.09.14, at 5 pm. He interrogated the accused on the 

next day. He did not take the accused to the place of recovery of the battery. He 

has not recorded the leading to discovery statement of the accused. The battery 

was given in jimma of the informant as per court direction. It is not a fact that 

Anil Boro is not the owner of the battery. It is not a fact that the battery was not 

stolen. It is not a fact that the battery belongs to the accused. It is not a fact 

that he has submitted charge-sheet without proper investigation. 

14.    These are the materials on record. 

15.                  Section 379 IPC 

        Section 378 IPC: Whoever, intending to take dishonestly any that 

person's consent, moves that property in order to such taking, is said to commit 

theft. 

        Explanation.1 – A thing so long as it is attached to the earth, not 

being moveable property, is not the subject of theft; but it comes capable of 

being the subject of theft as soon as it is severed from the earth. 

         Explanation.2 – A moving effected by the same act which effects 

the severance may be a theft. 

        Explanation.3 – A person is said to cause a thing to move by 

removing an obstacle which prevented it from moving or by separating it from 

any other thing, as well as by actually moving it. 

        Explanation.4 – A person, who by any means causes an animal to 

move, is said to move that animal, and to move everything which, in 

consequence of the motion so caused, is moved by that animal. 



G.R. Case No.1345/14 

 

Page No.5 

        Explanation.5 – The consent mentioned in the definition may be 

express or implied, and may be given either by the person in possession, or by 

any person having for that purpose authority either express or implied. 

16.         In order to constitute the offence of theft, the person must have 

removed moveable property out of the possession of another person dishonestly 

and without that person's consent. If any single element out of the above 

element is missing, the prosecution fails. Intention is the gist of the offence u/s-

379 IPC. The intention to take dishonestly exists when the taker intends to cause 

wrongful gain to one person or wrongful loss to another person. 

17.    From the perusal of he evidence of informant PW.1 Anil Boro, it is 

found that informant had parked one recovery van before the office of Circle 

Officer, Nalbari and during night time of 06.09.14, he received phone call from 

Nalbari PS that the battery of his recovery van was stolen and the thief was 

caught red handed and he was called to the police station. When he went to the 

police station, he found the accused person inside the police lock up. He stated 

that he filed the FIR. He further stated that police has seized his battery. 

Therefore, this witness is not a direct witness and he has not seen the battery 

being taken from his recovery van by the accused person. Furthermore, he has 

also not seen the battery being recovered. He stated that he took the possession 

of the battery after a court order. Therefore, just because the informant saw the 

accused in police lock up, it cannot be stated that accused had committed the 

theft. Next, we come to the evidence of PW.3 Suren Deka who has a shop in 

front of Nalbari PS. This witness also heard that informant's battery was stolen 

from his vehicle. This witness has neither seen the battery being stolen away nor 

seen from whom it was recovered. Then, we come to the evidence of PW.2 Bilash 

Boro who is working as a home-guard. This witness stated that on the relevant 

day, at night time, he and one Taijuddin Ahmed who has now expired were doing 

patrolling duty. They saw accused carrying a battery on his shoulder and both 

managed to catch him in front of Gopal mandir near Gopal bazar. Thereafter, they 

brought the accused person to the police station and the battery was seized in 

the police station. Ext.2 is the seizure list and Ext.2(1) is the signature of Bilash 

Boro. If we look into the evidence of Bilash Boro and also perused the FIR, it is 

found that the recovery van was parked near the office of Circle Officer, Nalbari 

and the recovery was made from Gopal mandir near Gopal bazar. The distance 
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between the office of Circle Officer, Nalbari and Gopal bazar is more than 1 km. 

Now the question arises as to how PW.2 came to a conclusion that the battery 

was a stolen one. The fact that the accused was caught red handed while 

stealing the battery is unbelievable because the battery was recovered from 

Gopal Bazar chowk just as already discussed which is one km away from the 

office of Circle Officer, Nalbari. Moreover, there is no one to corroborate the 

evidence of Bilash Boro. His evidence is completely uncorroborated. The I.O of 

this case PW.4 has also not seized the recovery van from which the battery was 

allegedly stolen. Moreover, it is seen that the informant Anil Boro used to drive 

police vehicle. Furthermore, in the FIR, there is no description of the stolen 

battery. Although the battery that was recovered as per Ext.2 seizure list is one 

Exide express battery, the battery has not been produced before the court and 

was not shown to PW.2 while he came to depose as witness. Moreover, the 

seizure list was not prepared in the place of recovery by the I.O, but prepared in 

the police station. The other seizure witnesses Ratul Baishya was not examined 

by the prosecution and one Taijuddin Ahmed has already expired. Considering 

that the informant is a driver who drove police vehicle in the Nalbari PS, there is 

every chance that PW.2 who is a home-guard of the same PS could falsely 

depose. The fact of recovery not being corroborated by any other independent 

witnesses besides PW.2 and the seizure list not being prepared in the place of 

recovery by PW.4, I find that the evidence of PW.2 is highly unreliable to warrant 

a conviction. 

18.   In the end, it is summarized herewith that the prosecution has 

failed to prove the guilt of the accused Sahidul Islam  u/s-379 IPC to base a 

conviction beyond all reasonable doubt. 

19.   In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused person namely 

Sahidul Islam is acquitted of the offences u/s-379 IPC and he is set at liberty 

forthwith. 

20.   Bail bond will stand cancelled after six months. 

21.   Seized articles will be disposed of as per law. 

22.   Judgment is written in separate sheets and delivered in open 
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court.  

   Given under my hand and seal of this court on this the 14th day of 

September, 2018. 

 

                                      (Smti. K.R. Deka) 

                Chief Judicial Magistrate, Nalbari 
                                                                            

 

 

      Dictated and corrected by me 

  

 

 

             (Smti. K.R. Deka) 

 Chief Judicial Magistrate, Nalbari. 

            

 

 

 

                                      A P P E N D I X: 

 

Witnesses for the prosecution 

P.W.1-  Anil Boro, informant. 

P.W.2-  Bilash Boro. 

P.W.3-  Suren Deka. 

P.W.4-  I.O Paresh Barman. 

 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1  FIR. 

Ext.1(1) Signature of informant Anil Boro. 

Ext.2  Seizure list. 
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Ext.2(1)  Signature of PW Bilash Boro. 

Ext.2(2)  Signature of I.O Paresh Barman 

Ext.3  Charge-sheet. 

Ext.3(1) Signature of I.O Paresh Barman. 

 

Defence Exhibits 

Nil 

                                      

                                                           (Smti. K.R. Deka) 

                                                  Chief Judicial Magistrate, Nalbari. 


